Minutes of Zoning Board of Appeals Public Hearing January 29, 2014
Present:  Dentes, Hindenlang, Patella, and Vargo

Absent:  Mattingly and Tobey

Others:  Village Clerk Ann Balloni, Village Code Enforcement Officer Michael Piechuta, Mayor Bonnie Bennett, Village Trustees Janet Murphy and Alan Ominsky, Planning Board members Grace Bates, Pat Foser, and Nancy Gil, Community Preservation Panel member Jeff Blum, Doug Bates, Bill Boyd, Robin Driskel, Virgil and Jacci Farlow, Laura Holland, and John Wedler.

On motion by Vargo, seconded by Hindenlang, the Zoning Board of Appeals of the Village of Aurora voted to call the public hearing to order at 7:05pm.  
AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

Attorney Doug Bates informed all present that the public hearing required a tape recording.  As the village did not have a tape recorder available, Jacci Farlow came prepared to record the public hearing and it was agreed that she would be authorized to do so conditioned upon her agreement to promptly supply the village with a full copy.
Application #13-35 from Robert Cerza for an addition to his property at 13 Main Street (Tax Map #193.09-1-5.321)

Chair Dentes requested Village Code Officer, Michael Piechuta, be sworn in by the village clerk at 7:08pm.

Mr. Piechuta stated that he saw no discrepancies with application #13-35 and turned it over to the planning board.  The planning board voted to deny Application #13-35 at their December 11, 2013 meeting due to the designation of a nonconforming use in a flood plain per Village Zoning Law, Section 602.A. and 602.B., and has already had an additional increase of greater than 25% which is all that is allowed.  In 2003, an old camp was demolished on the site and a new house was built.  In 2007, a sunroom and deck were added.  

Mr. Boyd, Mr. Cerza’s contractor,  indicated that the proposed addition as well below the 25% limit allowed for an area variance. He indicated that he had no knowledge related to prior construction on the site.  

Public comment

Planning board members Nancy Gil and Pat Foser referred to Article VI section 602.B of the Village of Aurora Zoning Law which states: “Any increase in area or volume required for the nonconforming use shall not exceed an aggregate of more than twenty-five (25%) of the original extent of the nonconformity.  Ms. Foser also stated that any new construction in a flood plain has to comply with flood plane building code requirements. Mr. Boyd replied that he believed Mr. Cerza would be agreeable to modifications to the construction plan that assured compliance with the building code.
On motion by Vargo, seconded by Hindenlang, the Zoning Board voted to close the public hearing at 7:14pm.

AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

On motion by Hindenlang, seconded by Vargo, the Zoning Board voted to open the regular meeting at 7:15pm.

AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

September 11, 2013 minutes:  On motion by Hindenlang, seconded by Vargo, the ZBA voted to approve the minutes of September 11, 2013.
AYES:  Dentes, Hindenlang, and Vargo

NAYS:  None

ABSTAIN: Patella

Motion carried.

Announcements

Chair:  Mr. Dentes commented that he recognized the protocol necessary for the Zoning Board of Appeals proceedings, but is more comfortable with a less formal atmosphere.
Clerk:  Ms. Balloni reminded the ZBA of upcoming trainings in March.

Old Business

No old business was discussed.

New Business

Application #13-35 from Robert Cerza for an addition to his property at 13 Main Street (Tax Map #193.09-1-5.321)

Discussion ensued regarding the applicability of section 602 of the Village Zoning Law regarding nonconforming uses in the flood plain.  The Planning Board referenced the previous construction on the property in 2003, which almost exactly equaled the 25% increase in area allowed for a nonconforming use in the flood plain. Also, the addition of a full second story of living space added significantly more than 25% to the structure’s volume. The ZBA referred to section 602 of the Village Zoning Law, the applicant’s previous building permits, and board review of the 2003 and 2007 applications while considering their decision.

On motion by Hindenlang, seconded by Vargo, the ZBA voted to uphold the decision of the planning board in denying Application #13-35, per village of Aurora Zoning Law, Article VI, section 602.B, as the nonconforming use, in the flood plain, has already exceeded the allowable 25% alteration limit in both area and volume, allowed under the law.

AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

On motion by Hindenlang, seconded by Vargo, the ZBA voted to open the 2nd public hearing at 7:38pm.
AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

Applications #13-23 and #13-26 from Virgil and Jacci Farlow to operate bed and breakfasts at 432 and 434 Main Street.

The applicants appeal to the ZBA is due to the denial by Village Code Enforcement Officer, Michael Piechuta, of Applications #13-23 and #13-26.  Mr. Piechuta outlined his opinion that the application be denied, citing village of Aurora zoning law (Chair Dentes reminded Mr. Piechuta he was still under oath):
· Section 901 of the Village Zoning Law – Special Use Permit criteria.  
· Section 901.B.1. – Home Occupations.  Home occupation as understood in this Local Law is work undertaken in a dwelling for gain and that is clearly incidental and secondary to the use of the dwelling for residential purposes and does not change the character thereof.

· Section 901.B.1.b – The home occupation shall be carried on only by members of the immediate family residing in the dwelling, plus not more than one additional employee

· Section 901.B.2.a – Bed & Breakfasts, Rooming, or Boarding Houses – Such facilities may be established and operated only as home occupations.

Mr. Piechuta stated the applicants have been operating two bed & breakfasts without a permit, are known to live at 659 Sherwood Rd, cannot operate a home occupation in dwellings they don’t live in, and, as 434 Main St is a multi family residence, are only allowed to operate bed & breakfasts in single family dwellings.

Clerk Balloni handed the applicants packets outlining the reasons for Code Officer Piechuta’s opinion that the two Farlow applications be denied.  

Mr. Dentes indicated that, from reading applications 13-23 and 13-26, he understood the applicants to be requesting an interpretation of Mr. Piechuta’s recommendations for denial. Mr. Bates stated that this was not correct and that the Farlow’s were simply pointing out that there was no action by the Planning Board to appeal, at this time. He indicated that
although the planning board reviewed the applications at their November 25, 2013 meeting, they deferred action and also did not take any action at their December meeting.  Mr. Bates referred to Village Law regarding Special Use Permits which requires the Planning Board to schedule a public hearing to review applications for special use permits.  Mr. Bates argued that the ZBA cannot act as the denial came from the code enforcement officer and not the planning board. Mr. Piechuta countered that operating a bed & breakfast without a permit is under his purview to provide an opinion on the application.
Chair Dentes asked if there was any public comment and there was none.

On motion by Patella, seconded by Vargo, the ZBA voted to close the public hearing at 7:54.

AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

On motion by Patella, seconded by Hindenlang, the ZBA voted to re-open the regular meeting at 7:55pm.
AYES:  Dentes, Hindenlang, Patella, and Vargo

NAYS:  None

Motion carried unanimously.

Discussion ensued regarding procedural problems with regard to board review of Applications #13-23 and #13-26.  Mr. Bates reiterated that the planning board is required to schedule a public hearing for a special use permit application and, since no decision has been rendered by the planning board, any action by the ZBA would not be appropriate.    Planning Board Chair Gil remarked that the planning board had questions regarding the applications that they felt required the Village Attorney’s interpretation and, therefore, deferred to counsel’s recommendation.  Ms. Patella explained that the ZBA has been called on, in the past, for an interpretation of zoning matters affected by the zoning officer’s opinions without first having formally rejected application.  

The committee agreed that the applications in question have to go through the proper procedure and, therefore, the next step is for the planning board to render their decision.   

Mr. Piechuta observed that, as the applicants have not been issued a special use permit, if they continue to operate and advertise their businesses without a permit, Mr. Piechuta will levy the applicable fines as allowed in the Village of Aurora Zoning Law, section 1201 and 1202.  There was no objection, to this observation, raised by Mr. Bates or the Farlows. The committee member and Mr. Bates agreed that there was no appeal before the committee at this time related to the need for a special use permit and therefore no further discussion was necessary.

Ms. Vargo mentioned her concern and lack of comfort that the committee and village did not have legal representation at this meeting because the appellants were represented by counsel.

On motion by Vargo, seconded by Patella, the ZBA voted to adjourn at 8:32pm.

AYES:  Dentes, Hindenlang, Patella, and Vargo.

NAYS:  None

Respectfully submitted,

Ann Balloni 
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